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§124.515, or §124.516, health services
that are made available to persons un-
able to pay for them without charge or
at a charge which is less than the al-
lowable credit for those services. The
amount of uncompensated services pro-
vided in a fiscal year is the total allow-
able credit for services less the amount
charged for the services following an
eligibility determination. Excluded are
services provided more than 96 hours
following notification to the facility by
a quality improvement organization
that it disapproved the services under
section 1155(a)(1) or section 1154(a)(1) of
the Social Security Act.

(2) For facilities certified under
§124.513, §124.514, §124.515, or §124.516,
services as defined in paragraph (m)(1)
of this section and services that are
made available to persons unable to
pay for them under programs described
by the documentation provided under
§124.513(c)(2), §124.514(c)(2), or
§124.516(c)(2), as applicable, or pursuant
to the terms of the applicable grant or
agreement as provided in §124.515. Ex-
cept as provided in §124.516, excluded
are services reimbursed by Medicare,
Medicaid, or other third party pro-
grams, including services for which re-
imbursement was provided as payment
in full, and services provided more than
96 hours following notification to the
facility by a quality improvement or-
ganization that it disapproved the serv-
ices under section 1155(a)(1) or section
1154(a)(1) of the Social Security Act.

[62 FR 46031, Dec. 3, 1987, as amended at 59
FR 44639, Aug. 30, 1994]

§124.503 Compliance level.

(a) Annual compliance level. Subject to
the provisions of this subpart, a facil-
ity is in compliance with its assurance
to provide a reasonable volume of serv-
ices to persons unable to pay if it pro-
vides for the fiscal year uncompensated
services at a level not less than the
lesser of—

(1) Three percent of its operating
costs for the most recent fiscal year for
which an audited financial statement
is available;

(2) Ten percent of all Federal assist-
ance provided to or on behalf of the fa-
cility, adjusted by a percentage equal
to the percentage change in the CPI be-
tween the year in which the facility re-
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ceived assistance or 1979, whichever is
later, and the most recent year for
which a published index is available.

(b) Deficits. If in any fiscal year a fa-
cility fails to meet its annual compli-
ance level, it shall provide uncompen-
sated services in an amount sufficient
to make up that deficit in subsequent
years, and its period of obligation shall
be extended until the deficit is made
up.

(1) Types of deficits. For purposes of
determining the timing and amount of
any deficit make-up, there are two
types of deficits:

(1) Justifiable deficits. A justifiable
deficit is one in which the facility did
not meet its annual compliance level
due to either financial inability (as de-
termined under §124.511(c)) or, al-
though otherwise in compliance with
this subpart, a lack of eligible appli-
cants for uncompensated services dur-
ing the fiscal year.

(ii) Noncompliance deficits. A mnon-
compliance deficit is one in which the
facility failed to meet its annual com-
pliance level due to noncompliance
with this subpart.

(2) Timing of deficit make-up—@{) Jus-
tifiable deficits. (A) A facility assisted
under title VI of the Act may make up
a justifiable deficit at any time during
its period of obligation or in the year
(or years, if necessary) immediately
following its period of obligation.

(B) A facility assisted under title XVI
of the Act is not required to make up a
justifiable deficit.

(i1) Noncompliance deficits. (A) A facil-
ity must begin to make up a non-
compliance deficit in the fiscal year
following the finding of noncompliance
by the Secretary.

(B) A facility which claimed financial
inability under §124.509(a)(2)(iii) and is
found by the Secretary, pursuant to
§124.511(c), to have been financially
able to provide uncompensated services
in the year in which the deficit was in-
curred shall begin to make up the def-
icit beginning in the fiscal year fol-
lowing the Secretary’s finding.

(C) A facility required to make up a
noncompliance deficit but which is de-
termined by the Secretary, pursuant to
§124.511(c), to be financially unable to
do so in the year following the Sec-
retary’s finding of noncompliance shall
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make up the deficit in accordance with
a schedule set by the Secretary.

(3) Deficit make-up amount. (i) The
amount of a deficit in any fiscal year is
the difference between the facility’s
annual compliance level for that year
and the amount of uncompensated
services provided in that year.

(ii) The amount of a justifiable def-
icit must be adjusted by a percentage
equal to the percentage change in the
CPI between the CPI available in the
fiscal year in which the deficit was in-
curred and the CPI available in the fis-
cal year in which it was made up.

(iii) An amount equal to the result of
dividing the amount of any noncompli-
ance deficit for a fiscal year by the
number of years of obligation remain-
ing and adjusting it by a percentage
equal to the percentage change in the
CPI between the CPI available in the
fiscal year in which the deficit was in-
curred and the CPI available in the fis-
cal year in which it was made up shall
be added to a facility’s annual compli-
ance level for each fiscal year following
the fiscal year of the finding of non-
compliance.

(4) Affirmative action plan for pre-
cluding future deficits. Except where a
facility reports to the Secretary in ac-
cordance with §124.509(a)(2)(iii) that it
was financially unable to provide un-
compensated services at the annual
compliance level, a facility that fails
to meet its annual compliance level in
any fiscal year shall, in the following
year, develop and implement a plan of
action that can reasonably be expected
to enable the facility to meet its an-
nual compliance level. Such actions
may include special notice to the com-
munity through newspaper, radio, and
television, or expansion of service to
Category B, or, with respect to nursing
homes, Category C, persons. The Sec-
retary may require changes to the
plan. Where a facility fails to comply
with this section, the Secretary may
require it to make up the deficit in the
fiscal year following the year in which
it was required to institute the plan.

(c) Ezxcesses. (1) Except for facilities
certified under §124.513, §124.514,
§124.515, §124.516, or §124.517, if a facil-
ity provides in a fiscal year uncompen-
sated services in an amount exceeding
its annual compliance level, it may
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apply the amount of excess to reduce
its annual compliance level in any sub-
sequent fiscal year. The facility may
use any excess amount to reduce its
annual compliance level only if the
services in excess of the annual compli-
ance level are provided in accordance
with the requirements of this subpart.

(2) Calculation and adjustment of ex-
cess. (i) The amount of an excess in un-
compensated services in any fiscal year
is the difference between the amount of
uncompensated services the facility
provided in that year and the facility’s
annual compliance level for that year.

(ii) The amount of any excess compli-
ance applied to reduce a facility’s an-
nual compliance level must be adjusted
by a percentage equal to the percent-
age change in the CPI between the CPI
available in the fiscal year in which
the facility provided the excess, and
the CPI available in the fiscal year in
which the facility applies the excess to
reduce its annual compliance level or
satisfy its remaining obligation.

(3) Except as provided in subpara-
graph (1) of this paragraph, a facility
assisted under title VI may in any fis-
cal year apply the amount of excess
credited under this paragraph to sat-
isfy the remainder of its obligation to
provide uncompensated services. A fa-
cility’s remaining obligation is deter-
mined as follows:

(i) Where the annual compliance
level in such fiscal year is established
under paragraph (a)(2) of this section,
the remaining obligation is:

(A) For grant assistance, 10 percent
of each grant under obligation, multi-
plied by the number of years remaining
in its period of obligation, adjusted as
provided for in paragraph (a)(2) of this
section, plus any deficits required to be
made up and less any unused excesses
accrued in prior years; and

(B) For loan assistance, the facility’s
annual compliance level multiplied by
the number of years remaining in the
scheduled life of the loan, plus the sum
of 10 percent of each yearly cumulative
total of additional interest subsidy or
other payments (which the Secretary
will have made in connection with the
guaranteed loan or a direct loan which
has been sold) in each subsequent year
remaining in the scheduled life of the
loan, plus any deficits required to be
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made up, and less any unused excesses
accrued in prior years; or

(ii) Where the annual compliance
level in such fiscal year is established
under paragraph (a)(l) of this section,
the remaining obligation is the average
of the facility’s annual compliance lev-
els in the previous three years, multi-
plied by the number of years remaining
in its period of obligation, plus any
deficits required to be made up under
this section, and less any unused ex-
cesses accrued in prior years.

[62 FR 46031, Dec. 3, 1987; 52 FR 48362, Dec. 21,
1987, as amended at 60 FR 16756, Mar. 31, 1995;
66 FR 49266, Sept. 26, 2001]

§124.504 Notice of availability of un-
compensated services.

(a) Published motice. A facility shall
publish in a newspaper of general cir-
culation in its area notice of its un-
compensated services obligation before
the beginning of its fiscal year. The no-
tice shall include:

(1) The plan of allocation the facility
proposes to adopt;

(2) The amount of uncompensated
services the facility intends to make
available in the fiscal year or a state-
ment that the facility will provide un-
compensated services to all persons un-
able to pay who request uncompen-
sated services;

(3) An explanation, if the amount of
uncompensated services the facility in-
tends to make available in a fiscal year
is less than the annual compliance
level. If a facility has satisfied its re-
maining uncompensated services obli-
gation since the last published notice
under this paragraph, or will satisfy
the remaining obligation during the
fiscal year, the explanation must in-
clude this information; and

(4) A statement inviting interested
parties to comment on the allocation
plan.

(b) Posted notice. (1) The facility shall
post notices, which the Secretary sup-
plies in English and Spanish, in appro-
priate areas in the facility, including
but not limited to the admissions
areas, the business office, and the
emergency room.

(2) If in the service area of the facil-
ity the ‘‘usual language of households”
of ten percent or more of the popu-
lation according to the most recent fig-
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ures published by the Bureau of the
Census is other than English or Span-
ish, the facility shall translate the no-
tice into that language and post the
translated notice on signs substan-
tially similar in size and legibility to
and posted with those supplied under
paragraph (b)(1) of this section.

(3) The facility shall make reason-
able efforts to communicate the con-
tents of the posted notice to persons
who it has reason to believe cannot
read the notice.

(c) Individual written notice. (1) In any
period during a fiscal year in which un-
compensated services are available in
the facility, the facility shall provide
individual written notice of the avail-
ability of uncompensated services to
each person who seeks services in the
facility on behalf of himself or another.
The individual written notice must:

(i) State that the facility is required
by law to provide a reasonable amount
of care without or below charge to peo-
ple who cannot afford care;

(ii) Set forth the criteria the facility
uses for determining eligibility for un-
compensated services (in accordance
with the financial eligibility criteria
and the allocation plan);

(iii) State the location in the facility
where anyone seeking uncompensated
services may request them; and

(iv) State that the facility will make
a written determination of whether the
person will receive uncompensated
services, and the date by or period
within which the determination will be
made.

(2) The facility shall provide the indi-
vidual written notice before providing
services, except where the emergency
nature of the services provided makes
prior notice impractical. If this excep-
tion applies, the facility shall provide
the individual written notice to the
next of kin or to the patient as soon as
practical, but not later than when first
presenting a bill for services.

(3) The facility shall make reason-
able efforts to communicate the con-
tents of the individual written notice
to persons who it has reason to believe
cannot read the notice.

§124.505 Eligibility criteria.

(a) A person unable to pay for health
services is a person who—
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